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Regular Session, 2009 ENROLLED

SENATE BILL NO. 277

BY SENATORS DUPLESSIS, ERDEY, GRAY EVANS, KOSTELKA, LONG,
MARIONNEAUX, MICHOT, QUINN, RISER AND WALSWORTH
AND REPRESENTATIVES ABRAMSON, ARNOLD, BARRAS,

CORTEZ, DOWNS, HENRY, HOFFMANN, HONEY, LEGER, LIGl,
RITCHIE, ROBIDEAUX AND JANE SMITH

AN ACT
Toamend and reenact R.S. 47:6022, relativeto digital interactive mediaproducer tax credit;
to provideterms and conditions; to providerelative to qualifications, administration
and procedures; to provide an effective date; and to provide for related matters.
Be it enacted by the Legislature of Louisiana:
Section 1. R.S. 47:6022 is hereby amended and reenacted to read as follows:
86022. Digital interactive media producer tax credit
A. Short title. This Section shall be known and may be referred to as the
"Louisiana Digital Media Act."
B. Purpose. The primary objective of this Section is to encourage
development in Louisiana of a strong capital base for the production of digital

interactive media products and platfor msin order to achieve a more independent,

self-supporting industry. This objective is divided into immediate and long-term
objectives as follows:

(1) Immediate objectives are to:

(a) Attract private investment for the production of digital interactive media

products and platformsin this state.

(b) Develop atax infrastructure which encourages private investment. This
infrastructure will provide for state participation in the form of tax credits to
encourage investment in state-certified productions.

(c) Develop a tax infrastructure utilizing tax credits which encourage
investments in multiple state-certified productions.

(2) Long-term objectives are to:

(a) Encourage increased employment opportunities within this sector and
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SB NO. 277 ENROLLED

increased competition with other states in fully developing economic development

options within digital interactive media products and platforms.

(b) Encourage new education curricula in order to provide a labor force
trained in all aspects of digital interactive media.

(c) Encourage partnerships between digital interactive mediadevel opersand
Louisiana educational institutions.

C. Definitions. For the purposes of this Section:

(1) "Base investment" means the actual funds expended in this—state
L ouisiana by a state-certified production as production-related costs for design or

development of digital interactive media, including costs for payroll and

component parts, asdefined in this Section.

(2) "Component parts,” with respect to digital interactive media, means all
elements that are integral to the functioning or development of such products and
platforms. Some examples of "component parts’ are software, computer code,

imagefiles, musicfiles, audiofiles, videofiles, scriptsand plays, concept mock-ups,

software tools, and testing procedures. Component parts shall also include, but

not be limited to computer servers, workstations, server racks, hard drives,

optical drives, monitors, keyboards, integrated video and audio equipment,

networ kingrouter s, switches, networ k cabling, and any other computer -related

hardwar e necessary to createor operateadigital interactive media product or

platform.

(3) "Department” means the Louisiana Department of ReventieEconomic

Development.

(4)(a@) "Digital interactive media’ means products or_platforms that are

intended for commercial production, use, or distribution ane-that-are(ayproduced

geometry- ; that contain at least two of the following types of data: text, sound,
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fixed images, animated images, video, or 3D geometry; and that have all of the

following three characteristics:

(i) " Digital" means a system that uses discrete (discontinuous) values

ordinarily symbolized numerically to represent information for input,

processing, transmission and stor age. A digital system would becontrasted with

an "analog" system which uses a continuous range of values to represent

information. The term "digital" includes, but is not limited to information

input, processed, transmitted and stored via the I nter net.

(ii)" Interactive" meansadigital media system for inputting, processing,

transmitting or storing information or data in which users of the system are

able to respond to the digital media system by inputting, transmitting,

processingor storinginformation or datain responsetotheinfor mation or data

provided to them through the digital media system. " Digital media system"

means communications deliver ed via e ectr onic ener gy wher e the infor mation

stored, transmitted, or received isin digital form.

(iii) "Media" means communication tools used to store, transmit,

distribute and ddliver information and data. The term "media" includes

methods and mechanismsfor infor mation distribution thr ough, but not limited

to distributed networks, such asthe Internet, and through compact disc, CD-

ROM, varioustypes of DVD, and other removable storage drives and devices.

(b) Some examples of digital interactive media are. eomptiters-and
(i) Video or_interactive games.

(ii) Simulation software.

(iii) I nter active educational or training products.

(iv) Internet sites designed and developed as social media.

(v) Softwar eapplicationsthat provideconnectivity and communications

between mobile devices and digital interactive media web platforms.

(vi) Technology designed to stream live or pre-recorded video content

over thelnternet to lar ge s multaneous audiences.

(c) "Digital interactivemedia’ shall not include;: heweverproductsthat-are
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(i) Software development primarily designed and developed for

institutional, private, or internal purposes.

(ii) Largely static internet sites designed to provide infor mation about

a per son, business, company or firm.

(iii) Products regulated under the L ouisiana Gaming Control Law.

Eeonoemtie-Bevetopment: " Digital inter active media company” means an entity

organized under thelaws of the state of L ouisiana and engaged in the business

of producing digital interactive media as defined in this Section. Digital

inter active media company shall not mean or include any company owned,

affiliated, or controlled, in wholeor in part, by any company or person which

isin default on aloan made by the state or aloan guar anteed by the state, nor

with any company or person who has ever declared bankruptcy under which

an obligation of the company or person to pay or repay public fundsor monies

was dischar ged as a part of such bankruptcy.

(6)" Expended in Louisiana”" means an expenditureto leaseimmovable

property located within the state; an expenditur e as compensation for services

performed in thestate; or an expenditur eto purchaseor leasetangibleper sonal

property within the state where the transaction is subject to the state sales or

lease tax provisions of Title 47 of the L ouisiana Revised Statutes of 1950. A

transaction that issubject tothe state sales or leasetax provisions of Title47 of

thel ouisiana Revised Statutesof 1950 shall includetr ansactionswhich arealso

subject to a statutory exclusion or exemption.

(7)(a) " Production expenses' means preproduction and production

expenditures in the state directly relating to a state-certified production

including without limitation the following: testing software, source code

development, patches, updates, sprites, three-dimensional models, and level

design; costs associated with photogr aphy and sound synchronization, lighting
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and related services; rental of L ouisiana facilities and equipment; pur chase of

prepackaged audio files, video files, photographic, or libraries; purchase of

licenses to use prerecorded audio files, video, or photographic files;

development costs associated with producing audio files and video files to be

used in the production of the end product under development.

(b) " Production expenses' shall notincludepostproduction expenditures

for marketingand distribution, non-production r elated over head, amountsthat

arelater reimbur sed by thestateor any other gover nmental entity, costsr elated

to thetransfer of tax credits, amountsthat are paid to persons or entitiesasa

result of their participation in profits from the exploitation of the production,

the application fee, or state or local taxes.

(8) " Office" meansthe office of entertainment industry development in

the Department of Economic Development as provided in R.S. 51:938.1.

(9)" Payroll" includesall salary, wages, and other compensation sour ced

or apportioned to L ouisiana, including related benefits.

(10) " Person" meansanatur al per son, cor por ation, partner ship, limited

partnership, limited liability company, joint venture, trust, estate, or

association.

(11) " Resident" or "resident of L ouisiana" meansanatur al person and,

for thepurposeof deter mining eligibility for thetax incentivesprovided by this

Section, any person domiciled in the state of L ouisiana and any other person

who maintains a per manent place of abode within the state and spendsin the

agar egate mor e than six months of each year within the state.

6)(12)" Secretary” means the secretary of the Louisiana Department of

Revende: Economic Development.

A(13) "State-certified production” shall mean a digital interactive media
production or a component part thereof approved by the director office.

8)(14) "Tax credit" meansthe digital interactive media producer tax credit
authorized by this Section.

D. Produeert Tax credit; specific projects.
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(1)For projects—eertified applications for state-certified productions

submitted to the office prior to Jantiary-+-2616 July 1, 2009 and subsequently

approved by theofficeand secr etary, thereishereby authorized atax credit against

state income tax which shall be earned by producers at the time funds are expended
in Louisiana on a state-certified production as follows:

t3)(a) For each of the first and second years following certification of the
project as a state-certified production, the producer shall earn tax credits at the rate
of twenty percent of the base investment for that year.

2)(b) For each of the third and fourth years following certification of the
project as a state-certified production, the producer shall earn tax credits at the rate
of fifteen percent of the base investment for that year.

£3)(c) For each of the fifth and sixth years following certification of the
project as a state-certified production, the producer shall earn tax credits at the rate
of ten percent of the base investment for that year.

4)(d) No tax credits may be earned under this Section after the sixth year
following the certification of the project as a state-certified production.

(2) For applicationsfor state-certified productionssubmitted totheoffice

on or after July 1, 2009, and subsequently approved by theofficeand secretary,

there are hereby authorized tax credits which shall be earned by a digital

inter active media company at the time funds are expended in Louisiana on a

state-certified production asfollows:

(a) A digital interactivemedia company shall earn tax creditsat therate

of twenty-five per cent of the base investment.

(b) To the extent that base investment is expended on payroll for

L ouisiana residents employed in connection with a state-certified production,

adigital interactive media company shall earn additional tax creditsat therate

of ten per cent of the payroll.

(c) Theinitial certification shall beeffectivefor expendituresmadeprior

to the date of initial certification and shall be valid until the production is

completed.
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E. Application of the credit

£5)(1) The credit shall be allowed against the income or franchise tax due
from ataxpayer for the taxable period in which the credit is earned as well as the
immediately preceding period. If the tax credit alowed pursuant to this Section
exceeds the amount of such taxes due from ataxpayer, then any unused credit may
be carried forward by the taxpayer as a credit against subsequent tax liability for a
period not to exceed ten years. However, in no event shall the amount of the tax
credit applied by ataxpayer in ataxable period exceed the amount of such taxes due
from the taxpayer for that taxable period.

@)(2) All entities taxed as corporations for Louisiana income tax purposes
shall claim any credit allowed under this Section on their corporation income and
franchise tax return.

h)(3) Individuals shall claim any credit allowed under this Section on their
individual income tax return.

t€)(4) Entities not taxed as corporations shall claim any credit allowed under
this Section on the returns of the partners or members as follows:

(@) Corporate partners or members shall claim their share of the credit on
their corporation income tax returns.

€H)(b) Individual partners or membersshall claim their share of the credit on
their individual income tax returns.

{Hy(c) Partners or members that are estates or trusts shall claim their share
of the credit on their fiduciary income tax returns.

A E. Transferability of the credit.

(1) Any tax credits allocated to a person and not previously claimed by any

taxpayer against hisL ouisiana stateincome or franchisetax may betransferred or

sold by such person to another tottsranataxpayer per son, subject to the following
conditions:
(@ A single transfer or sale may involve one or more transferees. The

transferee of the tax credits may transfer or sell such tax credits subject to the
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conditions of this Section.
(b) Transferors and transferees shall submit to the direetor office and

Department of Revenue in writing, a notification of any transfer or sale of tax

creditswithin thirty daysafter thetransfer or sale of suchtax credits. Thenotification
shall include the transferor's tax credit balance prior to transfer, the state-certified
production number, the name of the state-certified production, the transferor's
remaining tax credit balance after transfer, all tax identification numbers for both
transferor and transferee, the date of transfer, the amount transferred, a copy of the
tax credit certificate, and any other information required by the eireetor office or the
dDepartment of Revenue.

(c) Failure to comply with this Paragraph will result in the disallowance of
the tax credit until the taxpayers are in full compliance.

(d) Thetransfer or sale of this credit does not extend the time in which the
credit can be used. The carry forward period for credit that is transferred or sold
begins on the date on which the credit was originally earned.

8)(e) Thetransferee shall apply such creditsin the same manner and against

the same taxes as the taxpayer originally awarded the credit.
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£ G. Certification and administration. (1) The¢lreeter office shall determine

through the promulgation of rules in accordance with the Administrative

Procedure Act (a) what projects qualify fer as state-certified productions and (b)

any other matter necessary to carry out theintent and purposes of this Section. These

rules shall not be adoepted effective until they are approved by the House Committee

on Ways and Means and the Senate Committee on Revenue and Fiscal Affairs.
(2)(a) Thedireetor office shall submit hisan initial certification of aproject

as astate-certified production to each predueer digital inter active media company

and to the secretary. The initia certification shall include a unique identifying
number for each state-certified production.

(b) Prior tofinal certification of tax creditsof astate-certified production

or any portion ther eof, thedigital inter activemediacompany shall submittothe

officeacost report of production expenditures. Thecost report of expenditures

shall be subject to an agreed-upon procedures engagement conducted by a

certified public accountant in accordance with statements on standards for

attestation engagements established by the American Institute of Certified

Public Accountants. The accountant shall issue a report in the form of

procedur esand findings. Theaccountant shall bea certified public accountant

licensed in the state of Louisiana and shall be an independent third party

unrelated to the digital interactive media company. The agreed-upon

procedur esshall beestablished by theofficeand secr etary, with assistancefrom

the Society of Louisiana Certified Public Accountants, and shall be placed in

rules promulgated in accordance with the Administrative Procedure Act.

thy(c) Upon completion of all or aportion of astate-certified production, the
direetor office shall review the production expenses and, if approved by the office
and secretary, issue afinal tax credit certification letter to the produeer digital

inter active media company. The certification letter shall include the identifying

number assigned to that state-certified production in theinitial certification. Wtitten
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(d) As a condition for receiving certification of tax credits under this

Section, state-certified productions may berequired to display the state brand

or logo, or both, as prescribed by the secretary of the Department of Economic

Development.

(3) Any taxpayer applying for the credit shall be required to reimburse the
department for any audits required in relation to granting the credit.
F-H. Recapture of credits. If the direetor office finds that funds for which a

produeer digital interactive media company received credits according to this

Section are not actualy expended in this—state Louisiana as a produetion
production-related cost of a state-certified production, then the predueer's digital

interactive media company's state income tax for such taxable period shall be

increased by such amount necessary for the recapture of credit provided by this
Section.

S:1. Recovery of creditsby dgepartment Depar tment of Revenue. (1) Credits

previously granted to a taxpayer, but later disallowed, may be recovered by the

secretary of the Department of Revenue through any collection remedy authorized

by R.S. 47:1561 and initiated within three years from December thirty-first of the
year in which the credits were earned.

(2) Theonly interest that may be assessed and collected on recovered credits
is interest at a rate of three percentage points above the rate provided in R.S.
9:3500(B)(1), which shall be computed from the original due date of the return on
which the credit was taken.

(3) Theprovisionsof this Subsection arein addition to and shall not limit the

authority of the secretary of the Department of Revenue to assess or to collect

under any other provision of law.
H:J. The provisions of this Section shall not apply to any investments or

expendituresthat qualify for tax creditsunder ettherR-S471125-16r R.S. 47:6007.
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K. A state-certified production which receives tax credits pursuant to

theprovisionsof thisSection shall not beeligibletoreceivether ebatesprovided

for in R.S. 51:2451 through 2461 in connection with the activity for which the

tax creditswerereceived.

Section 2. This Act shall become effective on July 1, 2009.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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